 SEQ CHAPTER \h \r 1 

"NON-IPI" AND "MODIFIED IPI" 


JURY INSTRUCTIONS
With Particular Reference to Capital Cases 

Collected, Edited and with 

Commentary by:

Stephen L. Richards, Deputy Defender, Death Penalty Trial Assistance Division, Office of the State Appellate Defender 

Andrea Lyon, Professor of Law, DePaul University College of Law

Emily Hughes, [Emily (What would be the best title here?] 

Published by:

The Center for Justice in Capital Cases, De Paul University School of Law.

Andrea Lyon, Director. Emily Hughes, Associate Director.

The Office of the State Appellate Defender, Death Penalty Trial Assistance Division. Theodore A. Gottfried, State Appellate Defender,  Stephen L. Richards, Deputy Defender.

First Edition: June, 2005 
SECTION I

BURDEN OF PROOF
BURDEN OF PROOF

General Cross-Reference: IPI Crim. 4th,  Sec. 2 “Burden of Proof”

I. A (1) (2) (3)(4)

Definition of Reasonable Doubt 


Definition of Reasonable Doubt 



Cross-Reference: IPI Crim. 4th  2.05


The Illinois Supreme Court has several times held that the concept of reasonable doubt needs no definition and therefore that the giving of such an instruction is error. People v. Viser, 62 Ill. 2d 568, 343 N.E.2d 903 (1975); People v. Cagle, 41 Ill. 2d 528, 244 N.E.2d 200 (1969). However, definitions of reasonable doubt are commonly given in other jurisdictions. The United States Supreme Court has held that due process does not mandate that a particular definition of reasonable doubt be given, so long as "taken as a whole, the instructions correctly convey the concept of reasonable doubt to the jury." Holland v. United States, 348 U.S. 121, 140 (1954). On the other hand, at least one definition of reasonable doubt had been held to violate due process. Cage v. Louisiana, 498 U.S. 39 (1990) (per curiam). And one justice, in dicta, has indicated approval of a definition identical to the first one listed below.  Victor v. Nebraska, 114 S. Ct. 1239, 127 L. Ed. 2d 583 (Ginsburg, J., concurring in part and dissenting in part). Several other definitions of reasonable doubt follow. 


Failure to give instructions on the presumption of innocence and the burden of proof have been held to be reversible error in many cases. E.g., People v. Cage, 146 Ill. App. 3d 726, 497 N.E.2d 386 (1st Dist. 1986). The court has an obligation, on its own motion, to instruct on the presumption of innocence and the burden of proof. People v. Parks, 65 Ill. 2d 132, 357 N.E.2d 487 (1976). However, failure to give such instructions will not automatically cause reversal. People v. Layhew, 139 Ill. 2d 476, 564 N.E.2d 1232 (1990). 


Proof  beyond a reasonable doubt is proof that leaves you firmly convinced of the defendant's guilt. There are very few things in this world that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt. If, based on your consideration of the evidence, you are firmly convinced that the defendant is guilty of the crime charged, you must find him guilty. If, on the other hand, you think that there is a real possibility that he is not guilty, you must give him the benefit of the doubt and find him not guilty.

Defense Instruction No.   

Non-IPI

Federal Judicial Center, Pattern Criminal Jury Instructions 17-18 (1987) (instruction 21); Victor v. Nebraska, 114 S. Ct. 1239, 127 L. Ed. 2d 583 (Ginsburg, J., concurring in part and dissenting in part) 


I. B (1), (2), (3)


Failure to Preserve Evidence

Failure to Preserve Evidence


Cross-Reference: IPI Crim. 4th 3.02


In People v. Danielly, 274 Ill. App. 3d 358, 368, 653 N.E.2d 866, 872 (1995), the  appellate court held that the first of these instructions should be given where evidence is missing

because of police negligence, even if the evidence is not “peculiarly within the [State's] power to produce" at the time of trial. In Danielly the police returned the complainant's ripped underwear to her. She then destroyed it. It was defendant's position that the underwear had not been ripped. 

The court held: 


“We believe such an instruction, when combined with the defendant's opportunity to argue the "missing evidence" issue to the jury in closing, serves as an effective protection to defendants from any uncertainty that might arise from missing evidence. The instruction also serves as an incentive for the police to exercise due care in their handling of evidence. This instruction is particularly important in those cases, as here, where the police have in their possession evidence and subsequently fail to properly preserve the evidence for trial. We therefore hold that the defendant is entitled to receive this instruction on remand, should his counsel tender it.”



The I.P.I. committee has not adopted this instruction. 


Instructions like this can be useful in a wide variety of circumstances: for example, where a gun is recovered but the police fail to preserve fingerprints.


I. B (1)


Failure to Preserve Evidence -- Version 1

Failure to Preserve Evidence -- Version 1
 


If you find that the State has allowed to be destroyed or lost any evidence whose content or quality are in issue, you may infer the true fact is against the State's interest.

Defense Instruction No.      

Non-IPI

People v. Danielly, 274 Ill. App. 3d 358, 368, 653 N.E.2d 866 (1995)


I. B (2)


General Failure to Preserve Evidence -- Version 2

General Failure to Preserve Evidence -- Version 2


This one is modeled after the federal version of the instruction. 


If a party to this case has failed to preserve evidence within his power to preserve, you may infer that the evidence would be adverse to that party if you believe each of the following elements:


1. The evidence was under the control of the party and could have been preserved by the exercise of reasonable diligence.


2. The evidence was not equally available to an adverse party.


3. A reasonably prudent person under the same or similar circumstances would have preserved the evidence if he believed it to be favorable to him.


4. No reasonable excuse for the failure has been shown.

Devitt, Blackman, Wolff, and O'Malley, Federal Jury Practice and Instructions (5th Ed. 2005)

Devitt, Blackman, Wolff, and O'Malley, Federal Jury Practice and Instructions (5th Ed. 2005)

Defense Instruction No.  

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 5.01 

I. B (3)

General Failure to Preserve Evidence (IPI Civil Version)

If a party to this case has failed [to offer evidence] [to produce a witness] within his power to produce, you may infer that the [evidence] [testimony of the witness] would be adverse to that party if you believe each of the following elements:

1. The [evidence] [witness] was under the control of the party and could have been produced by the exercise of reasonable diligence.

2. The [evidence] [witness] was not equally available to an adverse party.

3. A reasonably prudent person under the same or similar circumstances would have [offered the evidence] [produced the witness] if he believed [it to be] [the testimony would be] favorable to him.

4. No reasonable excuse for the failure has been shown.

Defendant’s Instruction No. 

Ill. Pattern Jury Instr.-Civ. 5.01 (2005 ed.)




I. B (4)

General Failure to Preserve Evidence (Maryland Civil Version)
 


The destruction of or the failure to preserve evidence by a party may give rise to an inference unfavorable to that party. If you find that the intent was to conceal the evidence, the destruction or failure to preserve must be inferred to indicate that the party believes that his or her case is weak and that he or she would not prevail if the evidence was preserved. If you find that the destruction or failure to preserve the evidence was negligent, you may, but are not required to, infer that the evidence, if preserved, would have been unfavorable to that party.


Defendant’s Instruction No. 

MPJI-Cv 1:8 SPOLIATION

MPJI MD-CLE 1-119


I. B (3)

Failure to Preserve Police Reports, Memoranda, or Field Notes 


As part of the general reform of the criminal justice and capital punishment system enacted by the Illinois legislature, effective November 19, 2003, the Illinois legislature has mandated the preservation in homicide cases of all law enforcement “investigative material,”

“including but not limited to reports, memoranda, and field notes.” 725 ILCS 5/114-13(b). In non-homicide cases, the new statute mandates the preservation of all “investigative material, including but not limited to reports and memoranda.”


The new statute gives powerful support for an instruction that they jury should draw a negative inference from the failure of any law enforcement agency to preserve or tender any document, including field notes, related to a homicide. In non-homicide cases, the statute would support an instruction relating to reports and memoranda. Note that the homicide portion of the statute applies to “any public investigative, law enforcement, or other public agency responsible for investigating any homicide offense or participating in an investigation of any homicide offense.” Material to be preserved and provided includes material that has either “been generated by” or has “come into the possession of,” the investigating agency.


If you find that any [public investigative agency], [law enforcement agency], [agency] responsible for investigating a [homicide offense][felony offense] or participating in an investigation of a [homicide offense][felony offense], has destroyed or failed to preserve any investigative material that has been generated by or has come into the possession of the investigating agency concerning the [homicide offense] [felony offense] being investigated, you may infer that the investigative material, if it had been preserved, would have led to the presentation of evidence unfavorable to the State’s  case.


[Investigative material includes, but is not limited to, reports, memoranda, and field notes, that have been generated by or have come into the possession of the investigating agency concerning the homicide offense being investigated.]


[Investigative material includes, but is not limited to, reports and  memoranda  that have been generated by or have come into the possession of the investigating agency concerning the felony offense being investigated ]

Defense Instruction No.

725 ILCS 5/114-13(b)

Non-IPI 

I. B (3)

Failure to Preserve Police Reports, Memoranda, or Field Notes (Michigan version)


Failure to Preserve Evidence – Police Reports

There was testimony in this case that Police Officer [insert officer's name] prepared a police report in connection with [his or her] activities in this case and that the report has not been preserved. You are instructed that that police report may have contained information helpful to you in determining the outcome of this case. The law requires that the police and prosecution make reasonable efforts to preserve police reports and have them available at trial. This duty is placed on the prosecutor and police to ensure that all facts and information relevant to the alleged crime are available in court for the use of both attorneys in presenting their cases to you.
In this case, because the police department failed to preserve the police report prepared by Police Officer [insert officer's name], you may infer that the contents of the report, if it had been produced for counsel's use, would have led to the presentation of evidence unfavorable to the prosecution's case.




Defense Instruction No. 

Michigan Non-Standard Jury Instructions, Criminal, §§ 2:33, “FAILURE TO PRESERVE POLICE REPORT.” Timothy Baughman, David G. Chardavoyne, Kenneth M. Mogill, Cynthia D. Stephens, Hon. William B. Murphy.


I. C


Failure to Call Witnesses

Failure to Call Witnesses


Cross-Reference: IPI Crim. 4th 3.02


This instruction has been modified by substituting the word "state" for the word "government." See also Ill. Pattern Jury Instr.-Civ. 5.01 (2005 ed.), supra page    .




If it is particularly within the power of either the state or the defense to produce a witness who could give relevant testimony on an issue in the case, failure to call that witness may give rise to an inference that this testimony would have been unfavorable to that party. No such conclusion should be drawn by you, however, with regard to a witness who is equally available to both parties or where the testimony of that witness would be merely cumulative. 


The jury must always bear in mind that the law never imposes on a defendant in a criminal case the burden or duty of calling any witnesses or producing any evidence.  

Defense Instruction No.  

Non-IPI

Kevin F. O'Malley FNa , Jay E. Grenig FNb , and Hon. William C. Lee, 

1A Fed. Jury Prac. & Instr. §§ 14.15 (5th ed.)(Absence Of Witness)

Updated by the 2004 Pocket Part





I. D


Weaker or Less Satisfactory Evidence

The jury must always bear in mind that the law never imposes on a defendant in a criminal case the burden or duty of calling any witnesses or producing any evidence.  

Defense Instruction No.  

Non-IPI

Kevin F. O'Malley FNa , Jay E. Grenig FNb , and Hon. William C. Lee, 

1A Fed. Jury Prac. & Instr. §§ 14.15 (5th ed.)(Absence Of Witness)

Updated by the 2004 Pocket Part




I. D


Weaker or Less Satisfactory Evidence


Cross-Reference: IPI Crim. 4th 3.02

California Civil Jury Instructions (BAJI)

January 2005 Edition

The Civil Committee On California Jury Instructions

Part 2. Evidence And Guides For Its Consideration

A. General Rules


BAJI 2.02. Failure To Produce Available Stronger Evidence


If weaker and less satisfactory evidence is offered by a party, when it was within that party's ability to produce stronger and more satisfactory evidence, the evidence offered should be viewed with distrust.



CA BAJI 2.02
 ADVANCE \d 5Michigan Non-Standard Jury Instr. Criminal §§ 2:37


Michigan Non-Standard Jury Instructions, Criminal

Timothy Baughman, David G. Chardavoyne, Kenneth M. Mogill, Cynthia D.

Stephens, Hon. William B. Murphy

Database updated August 2004

Chapter 2. In General

Table of Contents Correlation Table Index
§§ 2:37. WEAKER OR LESS SATISFACTORY EVIDENCE.

If a party offers weaker or less satisfactory evidence when stronger and more satisfactory evidence could have been produced, you may view that party's evidence with suspicion.


Comment and Authority

1. This instruction was contributed by attorney John F. Royal of Detroit.
2. This instruction is adapted from United States v. Canas, 595 F2d 73, 8081 (CA1 1979), and Devitt, Blackmar, Wolff & O'Malley, Federal Jury Practice and Instructions (4th ed), §§ 14.14.

Copyright West, a Thomson business

MI-NSJICR §§ 2:37

END OF DOCUMENT 

MI-NSJICR §§ 2:37



If a party offers weaker or less satisfactory evidence when stronger and more satisfactory evidence could have been produced at trial, you may, but are not required to consider this fact in your deliberations.


[You must remember, however, that the defendant is not obliged to produce any evidence or to call witnesses.]

Defense Instruction No.  

Non-IPI

1A Fed. Jury Prac. & Instr. §§ 14.14 (5th ed.)

Updated by the 2004 Pocket Part

Kevin F. O'Malley FNa , Jay E. Grenig FNb , and Hon. William C. Lee


§§ 14.14 Weaker or Less Satisfactory Evidence


I. E


Search Warrant

Search Warrant


Cross-Reference: IPI Crim. 4th 2.02


This instruction is intended to parallel IPI 2.02, which states: "The [(information)(indictment)(complaint)] is the formal method of accusing the defendant[s] of of an offense and placing [(him)(them)] on trial. It is not any evidence against the defendant[s]." Although the contents of a search warrant, or of a complaint for search warrant, constitute inadmissible hearsay, the fact that a search warrant has been issued will often be made known to the jury during the course of trial. 


The instruction could be designated as "IPI 2.02, modified." 


The search warrant which has been referred to in this case is a legal process which is issued to justify the search of premises. It is not any evidence against the defendant[s].

Defense Instruction No.       

(Non-IPI)

(IPI Crim. 4th 2.02, modified)

I. F

Governor's Warrant
I. F

Governor's Warrant

Cross-Reference: IPI Crim. 4th 2.02

This instruction is intended to parallel IPI Crim. 4th 2.02, which states: "The [(information)(indictment)(complaint)] is the formal method of accusing the defendant[s] of of an offense and placing [(him)(them)] on trial. It is not any evidence against the defendant[s]." Although the contents of a governor's warrant, are inadmissible hearsay, the fact that a governor's warrant has been issued will often be made known to the jury during the course of trial. 

The instruction could be designated as "IPI Crim. 4th 2.02, modified." 


You have received evidence that a governor's warrant, seeking the extradition of the defendant, was lodged in this case. A governor's warrant is the formal method of securing the return of a person from [a foreign jurisdiction][another state]. It is not any evidence against the defendant. 

Defense Instruction No.       

(Non-IPI)

(IPI Crim. 4th 2.02, modified) 


I. G


Corpus Delicti Rule

Corpus Delicti Rule


Cross-Reference: IPI Crim. 4th 3.06-3.07


The general rule (sometimes known as the "corpus delicti rule") is that a defendant's statement does not prove that a crime has occurred unless it is corroborated by independent evidence. The question of whether sufficient non-statement evidence exists is, in the first instance, a question for the court, but it is possible to imagine situations in which the jury can and should be informed as to the rule. To determine whether the non-statement and statement evidence, considered together, are sufficient to survive a motion for a directed verdict, the trial judge only considers whether, judging the evidence in the light most favorable to the state, any rational trier of fact could find the defendant guilty. A jury, however, is not instructed to look at the evidence in the light most favorable to the state or to consider whether any rational trier of fact could find the defendant guilty. In many cases, a jury which is not instructed as to the corpus delicti rule might convict a defendant of a crime based upon his own statement, even if they found that the non-statement evidence that a crime had occurred was incredible or unconvincing.


This paragraph could be appended to IPI Crim. 4th 3.06-3.07 and submitted as " IPI Crim. 4th 3.06-3.07, modified.”

See also:  ADVANCE \d 5Cal. Jury Instr.--Crim. 2.72

(JURY INSTRUCTIONS)




California Jury Instructions--Criminal

January 2005 Edition

The Committee On Standard Jury Instructions, Criminal, Of The Superior Court Of

Los Angeles County, California

Part 2. Evidence And Guides For Its Consideration

C. Admissions And Confessions


CALJIC 2.72. Corpus Delicti Must Be Proved Independent Of Admission Or Confession


No person may be convicted of a criminal offense unless there is some proof of each element of the crime independent of any [confession] [or] [admission] made by [him] [her] outside of this trial.

The identity of the person who is alleged to have committed a crime is not an element of the crime [nor is the degree of the crime]. The identity [or degree of the crime] may be established by [a] [an] [confession] [or] [admission].


USE NOTE

This instruction must be given sua sponte. (People v. Beagle, 6 Cal.3d 441, 455, 99 Cal.Rptr. 313, 492 P.2d 1 (1972); People v. Howk, 56 Cal.2d 687, 707, 16 Cal.Rptr. 370, 365 P.2d 426, 437 (1961).)



CA CALJIC 2.72



You have before you evidence that the defendant made a statement. The law requires that there must be some evidence, independent of the defendant's statement, demonstrating that each crime charged in the indictment occurred. In determining whether a crime occurred you may consider any evidence apart from the statement which corroborates, or supports, the facts contained in the statement. 

Defense Instruction No. 

Non-IPI

People v. Willingham, 89 Ill. 2d 352, 432 N.E.2d 861 (1982); People v. Lambert, 104 Ill. 2d 375, 472 N.E.2d 427 (1984).







 I. H. 


Uncontradicted and Unimpeached Testimony

Uncontradicted and Unimpeached Testimony


Cross-Reference: IPI Crim. 4th 1.02


This instruction would be particularly useful in a case where strong defense evidence is presented, either through the defendant or other witnesses. In cases where the defense rests without presenting witnesses, it should be avoided.


This could be added as a second paragraph to IPI 1.02 and submitted as "IPI 1.02, modified"  


The positive testimony of a witness which is uncontradicted and unimpeached cannot be disregarded unless there is an inherent improbability in the witness's testimony.


[You should judge the testimony of the defendant in the same manner as you judge the testimony of any other witness.]

Defense Instruction No.

Non-IPI

People v. Jordan, 4 Ill. 2d 155, 122 N.E.2d 209 (1954); People v. Weeks, 115 Ill. App. 3d 524, 450 N.E.2d 1351 (2d Dist. 1983).


I. I


Number of Witnesses


Your decision on the facts of this case should not be determined by the number of witnesses testifying for or against a party. You should consider all the facts and circumstances in evidence to determine which of the witnesses you choose to believe or not believe. You may find that the testimony of a smaller number of witnesses on one side is more credible than the testimony of a greater number of witnesses on the other side.

Defense Instruction No.  

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005). No. 14.16 

1A Fed. Jury Prac. & Instr. §§ 14.16 (5th ed.)

(JURY INSTRUCTION)




Federal Jury Practice And Instructions

Criminal

Updated by the 2004 Pocket Part

Kevin F. O'Malley FNa , Jay E. Grenig FNb , and Hon. William C. Lee 

FNc

Part II. General Instructions For Federal Criminal Cases

Chapter 14. Consideration Of The Evidence By The Jury


§§ 14.16 Number Of Witnesses Called Is Not Controlling


Link to Pocket Part


Your decision on the facts of this case should not be determined by the number of witnesses testifying for or against a party. You should consider all the facts and circumstances in evidence to determine which of the witnesses you choose to believe or not believe. You may find that the testimony of a smaller number of witnesses on one side is more credible than the testimony of a greater number of witnesses on the other side.



FED-JI §§ 14.16



SECTION II


PARTICULAR TYPES OF EVIDENCE

PARTICULAR TYPES OF EVIDENCE
 


Cross-Reference: IPI Crim. 4th Sec. 3, "Particular Types of Evidence"


The IPI tries to avoid instructions which discuss particular types of evidence on the theory that such instructions would tend to unfairly emphasize the evidence upon which the jury receives specific instructions. Most of the IPI instructions in section 3 instruct on evidence which an uninstructed jury might accord undue weight, use for the wrong purpose, or might disregard altogether. Many of the instructions that follow could be justified on these grounds as well.    


II. A (1), (2), (3), (4), (5)


Testimony of Users of Narcotics or Alcohol (Five Versions)

Testimony of Users of Narcotics or Alcohol (Five Versions)


Cross-Reference: IPI Crim. 4th Crim. 4th 1.02, 3.17


Although these are non-IPI Crim. 4th, the IPI Crim. 4th committee note to IPI Crim. 4th 1.02 seems to condone the use of an addict's instruction: "While this instruction contains most of the usual elements of believability, the Committee recognizes that the evidence of a particular case could call for the insertion of additional elements. For example, see People v. Franz, 54 Ill. App. 3d 550, 368 N.E.2d 1091, 11 Ill. Dec. 483 (2d Dist. 1977), where the Court held: 'An instruction informing the jury that it could consider the evidence that a witness was addicted to drugs at the time of the crime in judging that witness' credibility would have been proper." Under the current state of the law, the giving of an addict's instruction is certainly within the trial court's discretion.


Cross-examination of a witness on the subject of prior drug use is admissible if there is evidence that the witness is a narcotic addict "at the time of testifying or at the time an event occurred." People v. Collins, 106 Ill. 2d 237, 478 N.E.2d 267 (1985). In Collins it was held proper to cross-examine a witness about her prior drug use even though on the date of the event charged she was "heroin detoxicate," taking methadone. An addict’s instruction would be probably be appropriate under similar circumstances.  


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." It could also be analogized to the accomplice instruction and submitted as "IPI Crim. 4th 3.17, modified." 


II. A (1)


Testimony of Users of Narcotics or Alcohol (Version 1)

Testimony of Users of Narcotics or Alcohol (Version 1)


You have before you evidence that a witness was, or is, a user of narcotics. It is for you to determine whether the witness is, or was, addicted to narcotic drugs.


If you find from your consideration of the evidence that the witness was, or is, addicted to narcotics you must subject his testimony to close scrutiny and act upon it with great caution, for the law recognizes that narcotics addicts become habitual liars.

Defense Instruction No.       

Non-IPI

People v. Strother, 53 Ill. 2d 95, 290 N.E.2d 201 (1972)






II. A (2)


Testimony of Users of Narcotics or Alcohol (Version 2)

Testimony of Users of Narcotics or Alcohol (Version 2)


The testimony of a narcotics addict is subject to suspicion due to the fact that habitual users of narcotics become notorious liars.

Defense Instruction No.       

Non-IPI 

People v. Strother, 53 Ill. 2d 95, 290 N.E.2d 201 (1972)


II. A (3)


Users of Narcotics or Alcohol (Version 3)

Users of Narcotics or Alcohol (Version 3)


The testimony of a drug or alcohol abuser must be examined and weighed by the jury with greater care than the testimony of a witness who does not abuse drugs or alcohol.


_______ may be considered to be an abuser of drugs or alcohol. 


The jury must determine whether the testimony of the drug or alcohol abuser has been affected by drug or alcohol use or the need for drugs or alcohol.

Defense Instruction No.  

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.05 


II. A (4)


Testimony of Users of Narcotics or Alcohol (Version 4)

Testimony of Users of Narcotics or Alcohol (Version 4)


Testimony from a witness who was addicted to narcotics at the time of the events about which he has testified should be regarded by you with suspicion.

Defense Instruction No.       

Non-IPI 

People v. Strother, 53 Ill. 2d 95, 290 N.E.2d 201 (1972)


II. A (5)


Testimony of Users of Narcotics or Alcohol (Version 5)

Testimony of Users of Narcotics or Alcohol (Version 5)


Evidence that a witness was addicted to narcotics at the time he observed things reported in his testimony may be used by you in determining the weight to be given to that testimony.

Defense Instruction No.       

Non-IPI 

People v. Strother, 53 Ill. 2d 95, 290 N.E.2d 201 (1972)


II. B         


Informer: “Jailhouse” Informant

Informer: “Jailhouse” Informant


Cross-Reference: IPI Crim. 4th 1.02, 3.02


This instruction could be justified on four grounds: (1) the Governor’s Commission on Capital Punishment (the Ryan Commission) recommended such an instruction, Report of the Governor’s Commission on Capital Punishment, Recommendation No. 57; (2) one of the death penalty reforms, 725 ILCS 5/115-21, provides for a pretrial hearing before a jailhouse informant may be permitted to testify;  (3)  the committee note to IPI Crim. 4th 1.02 to "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility, and (4) by analogy to IPI Crim. 4th 3.17, the accomplice instruction. 


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." It could also be analogized to the accomplice instruction and submitted as "IPI Crim. 4th 3.17, modified."  


This instruction closely tracks the language of sec. 5/115-21.


The testimony of an informant who provides evidence against a defendant must be examined and weighed by you with greater care than the testimony of an ordinary witness.

An informant means someone who is purporting to testify about statements [made to him or her]

[overheard by him or her]  by the defendant while the defendant and the informant were incarcerated in a penal institution contemporaneously. 

Whether the informer's testimony has been affected by interest or prejudice against the defendant is for you to determine. In making that determination, circumstances you should consider include, but are not limited to:

[1] [the complete criminal history of the informant]

[2] [any deal, promise, inducement, or benefit that the State has made or will make in the future to the informant]

[3][the nature of the statements alleged to have been made by the defendant]

[4][the time and place of the alleged statements, and the time and place of their disclosure to law enforcement officials]

[5][whether at any time the informant recanted that testimony or statement]

[6][other cases in which the informant has testified, and whether the informant received any promise, inducement, or benefit in exchange for or subsequent to that testimony or statement]

Defense Instruction No.

Non-IPI


725 ILCS 5/115-21



II. C (1)


Informer Testimony: Drug Transaction

Informer Testimony: Drug Transaction


An informer who arranges a sale and purchase of narcotics to the police, may or may not be an accomplice, but his testimony must be subjected to the same suspicion. Accordingly, it should be considered by you with caution. It should be carefully examined in the light of the other evidence in the case.

Defense Instruction No. 

Non-IPI            

People v. Hamby, 6 Ill. 2d 559 , 129 N.E.2d 746 (1955)

People v. Soto, 64 Ill App. 2d 94, 212 N.E.2d 353 (1st Dist. 1965)


II. D


Informer Testimony (Federal Version)

Informer Testimony (Federal Version)


The testimony of an informant, someone who provides evidence against someone else for money, or to escape punishment for [his][her] own misdeeds or crimes, or for other personal reason or advantage, must be examined and weighed by the jury with greater care than the testimony of a witness who is not so motivated.


_______ may be considered to be an informant in this case. 


The jury must determine whether the informer's testimony has been affected by self-interest, or by the agreement [he][she] has with the government, or (his own)(her own) interest in the outcome of this case, or by prejudice against the defendant.

Defense Instruction No.  

Non-IPI 

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.02 


II. E 


Testimony of an Immunized Witness


Cross-Reference: IPI Crim. 4th 1.02, 3.17


In People v. Bertucci, 81 Ill. App.3d 851, 858, 401 N.E.2d 1123, 1129 (1st Dist. 1980),

it was held that the trial court erred by refusing to give a cautionary instruction about the testimony of a witness who had been granted immunity from prosecution in return for testifying against the defendant. The court stated that “the rationale behind this instruction is that the law recognizes the likelihood that the witness has spoken to the prosecution only to avoid prosecution and driven by this motivation would make any alteration of the facts necessary to obtain and preserve that immunity.” The instruction could also be justified by:  (1) the committee note to IPI Crim. 4th 1.02 which "recognizes that the evidence of a particular case could call for the insertion of additional elements," relating to a witness's credibility, and (2) by analogy, to IPI Crim. 4th 3.17, the accomplice instruction.


This instruction could therefore be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." It could also be analogized to the accomplice instruction and submitted as "IPI Crim. 4th 3.17, modified." 



The testimony of an immunized witness, someone who has been told either that [his] [her] crimes will go unpunished in return for testimony or that [his][her] testimony will not be used against [his][her] in return for that cooperation, must be examined and weighed by the jury with greater care than the testimony of someone who is appearing in court without the need for such an agreement with the government.


_______ may be considered to be an immunized witness in this case.


The jury must determine whether the testimony of the immunized witness has been affected by self-interest, or by the agreement (he) (she) has with the government, or by (his own) (her own) interest in the outcome of the case, or by prejudice against the defendant.

Defense Instruction No.      

Non-IPI 

People v. Bertucci, 81 Ill. App.3d 851, 858, 401 N.E.2d 1123, 1129 (1st Dist. 1980); 

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.01 


II. D


Expert Witness

Expert Witness
 


Cross-Reference: IPI Crim. 4th 1.02, 3.18


The IPI Crim. 4th committee note to 3.18 recommends that no instruction on the testimony of an expert witness be given. Since, however, the rules governing the presentation of expert testimony differ from the rules governing the testimony of an ordinary witness, see People v. Jordan, 103 Ill. 2d 192, 469 N.E.2d 569 (1984), some instruction on this subject would be helpful.


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." 


The rules of evidence ordinarily do not permit witnesses to testify as to their own opinions or their own conclusions about issues in the case. An exception to this rule exists as to those witnesses who are described as "expert witnesses." An "expert witness" is someone who, by education or by experience, may have become knowledgeable in some technical, scientific, or very specialized area. If such understanding some of the evidence or in determining a fact, an "expert witness" in that area may state an opinion as to relevant and material matter in which he or she claims to be an expert.


You should consider each expert opinion received in evidence in this case and give it such weight as you think it deserves. You should consider the testimony of expert witnesses just as you consider other evidence in this case. If you should decide that the opinion of an expert witness is not based upon sufficient education or experience, or if you should conclude that the reasons given in support of the opinion are not sound, or if you should conclude that the reasons given in support of the opinion are not sound, or if you should conclude that the opinion is outweighed by other evidence [including that of other "expert witnesses"] you may disregard the opinion in part or in its entirety.


As I have told you several times, you -- the jury -- are the sole judges of the facts of the case.

Defense Instruction No.     

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 14.01 


II. E


Police Officer's Testimony

Police Officer's Testimony


Cross-Reference: IPI Crim. 4th 1.02, 3.19


The IPI Crim. 4th committee note to 3.19 recommends that no instruction on the testimony of a police witness be given. However, it is commonly recognized that a jury will tend to give the testimony of a police officer greater weight, and for this reason juries are commonly asked in voir dire whether they will promise not to accord the testimony of police officers any greater or lesser weight than the testimony of non-police witnesses. Since there is a possibility of prejudice on this score, an accurate instruction would be helpful. 


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." 


The testimony of a police officer or states attorney should not be given more weight or credibility merely because that witness is a police officer or a states attorney.


You should judge the testimony of a police officer or a states attorney in the same manner as you judge the testimony of any other witness.

Defense Instruction No.

Non-IPI

People v. Ford, 113 Ill. App. 3d 659, 447 N.E.2d 564 (3d Dist. 1983)


II. F (1), (2), (3)


Defendant's Statement (Three Versions)

Defendant's Statement (Three Versions)


Cross-Reference: IPI Crim. 4th 3.06-3.07


The current IPI Crim. 4th instruction on a defendant's statement, IPI Crim. 4th 3.06-3.07 is extremely sketchy. Although the jury is told to consider "all of the circumstances" under a statement is made, the jury is never told what those circumstances might include. It could be argued that lack of a detailed instruction violates the defendant's right to have the jury consider the reliability of a defendant's statement under Crane v. Kentucky, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986). 


II. F (1)


Defendant's Statement (Version 1)

Defendant's Statement (Version 1)


You have before you evidence that the defendant made statements relating to the offense charged in the indictment. It is for you to determine whether the defendant made a particular statement, and, if so, what weight should be given to such statement. In determining the weight to be given to a statement, you should consider all of the circumstances under which it was made. Circumstances which you may consider include, but are not limited to: (1) whether the defendant was in police custody at the time the statement was made, (2) the place where it is alleged the statement was  made, (3) the length of time the defendant was in police custody before the statement was made, (4) the number of interrogations the defendant underwent,

(5) whether the alleged statement contains the defendant's own words, and (6) the age, education, and physical and mental condition of the defendant. 

Defense Instruction No.

Non-IPI

(IPI Crim. 4th No. 3.06-3.07, Modified)

Crane v. Kentucky, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986)


II. F (2)


Defendant's Statement (Version 2)

Defendant's Statement (Version 2)


Evidence relating to any alleged statement, confession, admission, or act or omission alleged to have been made or done by a defendant outside of court and after a crime has been committed should always be considered by you and weighed with great care. 


In determining whether any statement, confession, or admission, or act or omission alleged to have been made by a defendant outside of court and after a crime has been committed 

is in fact the defendant's statement the jury should consider the age, training, occupation, and physical and mental condition of the defendant and his treatment while in custody or under interrogation as shown by the evidence in the case. Also consider all other circumstances in evidence surrounding the making of the statement, confession, or admission.


If after considering the evidence you determine that a statement, confession, admission, or act or omission was made or done knowingly and voluntarily, you may give it such weight as you feel it deserves under the circumstances.

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 14.01 

II. F (3)


Defendant's Statement — Effect of Recording (Version 3)


You have before you evidence that the defendant made statements relating to the offenses charged in the indictment.  It is for you to determine whether the defendant made the statements, and, if so, what weight should be given to the statements.  In determining the weight to be given to a statement, you should consider all of the circumstances under which it was made. You should pay particular attention to whether or not the statement is recorded, and if it is, what method was used to record it. Generally, an electronic recording that contains the defendant’s actual voice or a statement written by the defendant is more reliable than a non-recorded summary. 

Defense Instruction No.    

I.P.I. No.3.06-.07, modified

Report of the Governor’s Commission on Capital Punishment, 

Recommendation 58


II. G


Motive and Bias of a Witness -- Pending Charge

Motive and Bias of a Witness -- Pending Charge


Cross-Reference: IPI Crim. 4th 1.02


This instruction could be justified on the grounds that the committee note to IPI Crim. 4th 1.02 "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility. It can be argued that it is particularly important to tell the jury that they may consider evidence of a pending charge even if no deal has been made between the witness and the state, and even if the witness denies any expectation of special favor.


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified."


You may consider as bearing upon the credibility of a witness for the State, that he has been arrested for, and charged with, a crime, and that he therefore may have an interest or motive in testifying in support of the State's position. You may consider such evidence even if it has not been shown that any promises of leniency have been made or that any expectation of special favor exists in the mind of the witness.

Defense Instruction No.

Non-IPI

People v. Wilkerson, 87 Ill. 2d 151, 429 N.E.2d 526 (1981); People v. Triplett, 108 Ill. 2d 463, 485 N.E.2d 9  (1985)


II. H


Motive and Bias of a Witness -- Financial Benefit

Motive and Bias of a Witness -- Financial Benefit


Cross-Reference: IPI Crim. 4th 1.02


This instruction could be justified on the grounds that the committee note to IPI Crim. 4th 1.02 "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility. 


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified."


If a witness has or may have an expectancy of a financial benefit as a result of the litigation being brought, the quality of his testimony may be affected. Under such circumstances, the witness's recollection or observance may be colored so that the testimony is supportive of the desired result. 

Defense Instruction No.

Non-IPI

People v. Thompson, 75 Ill. App. 3d 91, 349 N.E.2d 422 (1st Dist. 1979)


II. I (1), (2)


Witness's Reputation for Veracity (Two Versions)

Witness's Reputation for Veracity (Two Versions)


Cross-Reference: IPI Crim. 4th 1.02, 3.16


This instruction could be justified on the grounds that the committee note to IPI Crim. 4th 1.02 "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility. Oddly, the IPI Crim. 4th contains an instruction on evidence of a defendant's character (IPI Crim. 4th 3.16), and on the character of the alleged victim in a case of self-defense (IPI Crim. 4th 3.12X), but no instruction on evidence of a witness's character. 


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." It could also be added to IPI Crim. 4th 3.16 and submitted as "IPI Crim. 4th 3.16, modified," in a case where defendant has introduced character evidence. 


II. I (1)


Witness's Reputation for Veracity (Version 1)

Witness's Reputation for Veracity (Version 1)


You have heard evidence of a witness's [es] bad reputation for truth and veracity. [You have also heard evidence of the witness'(es) good reputation for truth and veracity.] You may consider such evidence as bearing upon the witness[es] credibility.

Defense Instruction No.

Non-IPI

People v. Nash, 36 Ill. 2d 275, 222 N.E.2d 473 (1966); People v. Doll, 126 Ill. App. 3d 495, 467 N.E.2d 335 (2d Dist. 1984)


II. I (2)


Witness's Reputation for Veracity (Version 2)

Witness's Reputation for Veracity (Version 2)


The credibility of a [witness][defendant] may be discredited or impeached by evidence showing that the general reputation of the [witness][defendant] for truth and veracity is bad. 


If you believe a [witness][defendant]has been so impeached and thus discredited, it is your exclusive right to give the testimony of that impeached [witness][defendant] such weight, if any, you think it deserves.


You may consider this evidence of bad reputation for truthfulness as one of the circumstances you assess in determining whether or not to believe the testimony of that

[witness][defendant].

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.09 


II. J (1), (2), (3)


"Lynch" Material (Three Versions)

"Lynch" Material (Three Versions)


Cross-Reference: IPI Crim. 4th 3.12, 3.12X, 3.14


IPI Crim. 4th 3.12X now instructs the jury on Lynch (People v. Lynch, 104 Ill. 2d 194, 470 N.E.2d 1018 (1984)) material in similar terms to these non-IPI instructions which were prepared after IPI 3d and before IPI 4th. 


II. J (1)


"Lynch" Material (Version 1)

"Lynch" Material (Version 1)

You have heard evidence of ______'s [prior violent acts][reputation for violence]. You may consider [such acts][such reputation], if known to the defendant, as bearing upon the reasonableness of the defendant's belief in the need to use force to defend [himself][others] against ______. You may also consider such acts or reputation, even if not known by the defendant, as bearing upon the question of whether _____ was the aggressor.

Defense Instruction No.  

Non-IPI

People v. Lynch, 104 Ill. 2d 194, 470 N.E.2d 1018 (1984)  


II. J (2)


"Lynch" Material (Version 2)

"Lynch" Material (Version 2)


Evidence of the victim's reputation for violence and evidence of specific threats or acts directed at the defendant or another may be considered by you to prove the victim's violent and turbulent character and to show who was the aggressor.

Defense Instruction No.

Non-IPI

People v. Lynch, 104 Ill. 2d 194, 470 N.E.2d 1018 (1984)


II. J (3)


"Lynch" Material (Version 3)

"Lynch" Material (Version 3)


Evidence of the victim's reputation for violence tends to show the circumstances confronting the defendant, the extent of his apparent danger, and the justification for his actions.

Defense Instruction No.

Non-IPI

People v. Lynch, 104 Ill. 2d 194, 470 N.E.2d 1018 (1984)


II. K 


Prior False Accusations of Sexual Misconduct


Cross-Reference: IPI Crim. 4th 1.02


This instruction could be justified on the grounds that the committee note to IPI Crim. 4th 1.02 "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility. Case law supports introduction of evidence that a complainant has made false accusations of sexual conduct in the past, so long as the accusations are demonstrably false.


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." 



Prior False Accusations of Sexual Misconduct


Cross-Reference: IPI Crim. 4th 1.02


This instruction could be justified on the grounds that the committee note to IPI Crim. 4th 1.02 "recognizes that the evidence of a particular case could call for the insertion of additional elements" relating to a witness's credibility. Case law supports introduction of evidence that a complainant has made false accusations of sexual conduct in the past, so long as the accusations are demonstrably false.


This instruction could be added as a second paragraph to IPI Crim. 4th 1.02 and submitted as "IPI Crim. 4th 1.02, modified." 




You have heard evidence of prior false accusations of sexual misconduct made by the complaining witness in this case, _______.

You may consider such evidence as bearing upon the credibility of the complainant.

Defense Instruction No.

Non-IPI

People v. McClure, 42 Ill. App. 3d 952, 356 N.E.2d 899 (1st Dist. 1976)


II. L


Prior Sexual Conduct of the Complainant

Prior Sexual Conduct of the Complainant


Cross-Reference: IPI Crim. 4th 3.14


Evidence has been received relating to the complainant's sexual conduct with persons other than the defendant. This evidence has been received solely on the following issues: [1] (as explaining the complainant's physical condition: to wit: ______) [2] (as tending to establish the complainant's motive to lie: to wit: _______) [or] [3] (as establishing a prior pattern of behavior clearly similar to the consensual conduct alleged by the defendant: to wit:_____). This evidence may be considered by you only for the limited purposes for which it is received.

Defense Instruction No.  _______

Non-IPI 

People v. Sandoval, 135 Ill. 2d 159 (1990)


II. M


Defendant's Character

Defendant's Character


Cross-Reference: IPI Crim. 4th 3.16


IPI Crim. 4th 3.16 is slanted toward the prosecution and may well be inaccurate. See People v. Ricili, 400 Ill. 309, 79 N.E.2d 509, 511 (1948), where the court said: "While evidence of good reputation is not proof of innocence, it is not to be disregarded, and it may be sufficient to raise a reasonable doubt as to defendant's guilt." This federal version of an instruction as to defendant's character is more balanced.


The defendant has offered evidence of [his][her] good general reputation for [truth and veracity][honesty and integrity][being a law-abiding citizen]. The jury should consider this evidence along with all the other evidence in the case in reaching its verdict. 


[Evidence of a defendant's reputation, inconsistent with those traits of character ordinarily involved in the commission of the crime(s) charged, may give rise to a reasonable doubt since the jury may think it improbable or unlikely that a person of good character for (truth and veracity) (honesty or integrity) (being a law-abiding citizen) would commit such a crime or crimes.]

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.15 


II. N


Defendant's Flight

Defendant's Flight


Cross-Reference: IPI Crim. 4th 3.03


Because of the difficulty in determining when a flight instruction should accepted, IPI Crim. 4th 3.03 recommends that juries should never be instructed as to flight. This recommendation, however, cannot solve the difficulty, because prosecutors tend to want to argue flight even where the evidence supporting it is slim. Where the prosecution is justified in arguing flight, this instruction might be submitted as an accurate statement of the law. 

You have heard evidence of defendant's [flight][escape][suicide attempt][attempt to destroy evidence][attempt to influence a witness]. You may consider such evidence as bearing upon defendant's consciousness of guilt. Such evidence, however, is not sufficient in itself to overcome the presumption of innocence.

Defense Instruction No. 

Non-IPI

People v. Harper, 36 Ill. 2d 398, 223 N.E.2d 841 (1967)


II. O


Defendant's Refusal to Obey


Cross-Reference: IPI Crim. 4th 2.04, 3.03


See comments to M., "Defendant's Flight," above.



Defendant's Refusal to Obey


Cross-Reference: IPI Crim. 4th 2.04, 3.03


See comments to M., "Defendant's Flight," above.




There is evidence that after the arrest of the defendant, ______, the defendant failed and refused to obey an order of this Court that [he][she][would not]


[speak certain words while standing in a lineup]


[wear a wig and sunglasses while standing in a lineup]


[furnish a specimen of (his)(her) handwriting for identification purposes.]


The Court's order was a lawful one and did not violate the defendant's privilege against self-incrimination since it did not require the defendant to give testimony.


The refusal to obey the order is not sufficient to show guilt of the offense charged. An innocent person held to answer charges may adopt various strategies, proper or improper to avoid identification or prosecution. You may consider the defendant's failure and refusal to obey a lawful order of the Court, however, and may give it such weight as you think it is entitled to to prove consciousness of guilt.

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 14.13 


II. P


Refusal to Answer Questions At Trial


Cross-Reference: IPI Crim. 4th 2.04, 3.03



Refusal to Answer Questions At Trial


Cross-Reference: IPI Crim. 4th 2.04, 3.03




See Comments to "M.," "Defendant's Flight," above. This is also useful where the prosecution presents a witness who refuses to answer questions.


The law requires that every [witness][defendant] answer all proper questions put to him or her at trial, unless the Court rules that he or she is privileged to refuse to answer on Constitutional or other grounds.

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.11 


II. Q


Failure to Report a Fact


Cross-Reference: IPI Crim. 4th 3.11


This instruction might be especially useful in sex cases where there is a delayed outcry. It also might be added as an additional paragraph to IPI Crim. 4th 3.11 and submitted as "IPI Crim. 4th 3.11, modified."



Failure to Report a Fact


Cross-Reference: IPI Crim. 4th 3.11


This instruction might be especially useful in sex cases where there is a delayed outcry. It also might be added as an additional paragraph to IPI Crim. 4th 3.11 and submitted as "IPI Crim. 4th 3.11, modified."


 


Evidence that on some former occasion a witness failed to report a particular fact when it would have been natural to do so, may be considered by you in deciding the weight to be given to the testimony of the witness.

Defense Instruction No.

Non-IPI

People v. Henry, 47 Ill. 2d 321 (1970)


II. R


Credibility of Witnesses (Federal Version)


Cross-Reference: IPI Crim. 4th 1.02


This is a more accurate and detailed treatment of some of the topics covered in IPI Crim. 4th 1.02.



Credibility of Witnesses (Federal Version)


Cross-Reference: IPI Crim. 4th 1.02


This is a more accurate and detailed treatment of some of the topics covered in IPI Crim. 4th 1.02.





You, as jurors, are the sole and exclusive judges of the credibility of each of the witnesses called to testify in this case and only determine the importance or the weight that their testimony deserves. After making you assessment concerning the credibility of a witness, you may decide to believe all of that witness' testimony, only a portion of it, or none of it.


In making you assessment you should carefully scrutinize all of the testimony given, the circumstances under which each witness testified, and every matter in evidence which tends to show whether a witness, in your opinion, is worthy of belief. Consider each witness's intelligence, motive to falsify, state of mind, and appearance and manner while on the witness stand. Consider the witness's ability to observe the matters as to which he or she has testified and consider whether he or she impresses you as having an accurate memory or recollection of these matters. Consider also any relation a witness may bear to either side of the case, the manner in which a witness might be affected by your verdict, and the extent to which, if at all, each witness is either supported or contradicted by other evidence in the case.


Inconsistencies or discrepancies in the testimony of a witness or between the testimony of different witnesses may or may not cause you to disbelieve or discredit such testimony. Two or more persons witnessing an incident or a transaction may simply see or hear it differently. Innocent misrecollection, like failure to recollect, is not an uncommon experience. In weighing the effect of a discrepancy, however, always consider whether it pertains to a matter of importance or an insignificant detail and consider whether the discrepancy results from innocent error or from intentional falsehood. 


After making your own judgment or assessment concerning the believability of a witness, you can then attach such importance or weight to that testimony, if any, that you feel it deserves. You will then be in a position to decide whether the government has proven the charge(s) beyond a reasonable doubt.


[The testimony of a defendant should be judged in the same manner as the testimony of any other witness.]

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.01 


II. S


Prior Inconsistent Statements (Federal Version)


Cross-Reference: IPI Crim. 4th 3.11


This is a more accurate and detailed treatment of some of the topics covered in IPI Crim. 4th 3.11.



Prior Inconsistent Statements (Federal Version)


Cross-Reference: IPI Crim. 4th 3.11


This is a more accurate and detailed treatment of some of the topics covered in IPI Crim. 4th 3.11.





The testimony of a witness may be discredited or, as we sometimes say, impeached by showing that he or she previously made statements which are different than or inconsistent with his or her testimony here in court. The earlier inconsistent or contradictory statements are admissible only to discredit or impeach the credibility of the witness and not to establish the truth of these earlier statements made somewhere other than here during this trial. It is the province of the jury to determine the credibility, if any, to be given the testimony of a witness who has made prior inconsistent or contradictory statements.


If a person is shown to have knowingly testified falsely concerning any important or material matter, you obviously have a right to distrust the testimony of such an individual concerning other matters. You may reject all of the testimony of that witness or give it such weight or credibility as you may think it deserves.

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr.(5th Ed. 2005), No. 15.06 


II. T


Charts and Summaries

Charts and Summaries


Cross-Reference: IPI Crim. 4th 1.03, 1.05.


The IPI Crim. 4th does not include an instruction covering this topic.


Charts or summaries have been prepared by _______ and shown to you during trial for the purpose of explaining facts that are allegedly contained in books, records, and other documents which are in evidence in the case. Such charts or summaries are not evidence in this trial or proof of any fact. If you find that these charts or summaries do not correctly reflect facts or figures shown by the evidence in the case, the jury should disregard the charts or summaries.


In other words, such charts or summaries are used only as a matter of convenience for you and to the extent that you find that they are not, in truth, summaries or facts or figures shown by the evidence in the case, you can disregard them entirely.

Defense Instruction No.

Non-IPI

O’Malley, Grenig, and Lee, 1A Fed. Jury Prac. & Instr. (5th Ed. 1992), No. 14.02 


SECTION III


ACCOUNTABILITY, MENS REA, ET CETERA

ACCOUNTABILITY, MENS REA, ET CETERA


Cross-Reference: IPI Crim. 4th Sec. 5

III. A

Accountability – Proof Beyond a Reasonable Doubt Required 

Cross-Reference: IPI Crim. 4th 5.03


This instruction modifies IPI Crim. 4th 5.03 by making clear that the jury must find accountability beyond a reasonable doubt. Case law establishes that the doctrine of accountability contains three “elements”: (1) The defendant knowingly solicited, aided, abetted, agreed to aid, or attempted to aid the other person in the planning or commission of the offense; (2) that  when the defendant did so, he intended to promote or facilitate the commission of the offense;

(3) that defendant acted before or during the commission of the offense. In order to convict on a theory of accountability, the State must prove these elements beyond a reasonable doubt. People v. Walker, 262 Ill.App.3d 796, 799, 635 N.E.2d 684, 688-89 (1st Dist. 1994). The commentary to IPI 5.03, however, merely says to add the phrase “or one for whose conduct the defendant is legally responsible” after each proposition in the issues instruction for the charged offense. While IPI 5.03 itself defines accountability, the jury is nowhere told that the elements of the defendant’s “legal  responsibility” themselves must be proved beyond a reasonable doubt. This modification of IPI 5.03 makes that clear.  


A person is legally responsible for the conduct of another person when, either before or during the commission of an offense, and with the intent to promote or facilitate the commission of [ (an) (the) ] offense, he knowingly solicits, aids, abets, agrees to aid, or attempts to aid the other person in the planning or commission of [ (an) (the) ] offense.


[The word "conduct" includes any criminal act done in furtherance of the planned and intended act.]


Therefore, to sustain the contention that the defendant is legally responsible for the conduct of another person, the State must prove the following propositions:


First proposition: The defendant knowingly solicited, aided, abetted, agreed to aid, or attempted to aid the other person in the planning or commission of [(an)(the)] offense;


Second proposition: That when the defendant did so, he intended to promote or facilitate the commission of [(an)(the)] offense;


Third proposition: That defendant acted before or during the commission of the offense.


If you find from your consideration of the evidence that the state has not proved any one of these propositions beyond a reasonable doubt, you may not find the defendant legally responsible for the conduct of another person. [You should, however, consider separately, under the instructions I have given you, whether the state has otherwise  proved the defendant guilty of the charged offense[s] beyond a reasonable doubt.]


If you find from your consideration of the evidence that the state has proved each of these propositions beyond a reasonable doubt, you may find the defendant legally responsible for the conduct of another person or persons. [You should then go on to consider separately, under the instructions I have given you, whether the state has proved other person or persons committed the charged offense[s] beyond a reasonable doubt.]

Defense Instruction No. 


IPI 5.03, modified 



III. B (1), (2), (3), (4), (5), (6), (7), (8), (9)


Accountability -- Mere Presence (Nine Versions)


Cross-Reference: IPI Crim. 4th 5.03

Accountability -- Mere Presence (Nine Versions)


Cross-Reference: IPI Crim. 4th 5.03


It has long been established that a defendant cannot be convicted on a theory of accountability based on his mere presence at the scene of the crime, even if the defendant knows that the crime is being committed, and flees the scene afterwards. See, e.g. People v. Ramirez, 151 Ill. App.3d 731, 734, 502 N.E.2d 1237, 1238 (5th Dist. 1986). Although the appellate courts have held in several cases that the trial judge did not abuse his discretion by refusing a non-IPI “mere presence” instruction, People v. Nutall, 312 Ill. App. 3d 620, 634, 728 N.E.2d 597, 609, 245 (1st Dist. 2000); People v. Ayers, 264 Ill. App.3d 757, 760, 636 N.E.2d 600 (1993); People v. Wilson, 257 Ill. App.3d 670, 697-98, 628 N.E.2d 472 (1993), no court has ever held that giving a “mere presence” instruction would be error. The following nine instructions contain slightly differing statements of the “mere presence” principle. 



III. B (1)


Accountability -- Mere Presence (Version 1)

Accountability -- Mere Presence (Version 1)


The defendant's mere presence at the scene of the offense charged is not sufficient to prove accountability.

Defense Instruction No. 

Non-IPI

People v. Marquis, 24 Ill. App. 3d 653, 321 N.E.2d 480 (3d Dist. 1974)


III. B (2)


Accountability -- Mere Presence (Version 2)

Accountability -- Mere Presence (Version 2)


The defendant's mere presence at the scene of the offense charged is not sufficient to prove accountability, even if it is also proven that the defendant knew a crime was being committed.

Defense Instruction No.

Non-IPI

People v. Banks, 28 Ill. App. 3d 784, 329 N.E.2d 504 (1975)

 
III. B (3)


Accountability -- Mere Presence (Version 3)

Accountability -- Mere Presence (Version 3)


The defendant's mere presence at the scene of the crime charged is not sufficient to prove accountability, even where the defendant does not oppose the commission of the crime, knows that the crime is being committed, and flees from the scene.

Defense Instruction No.

Non-IPI

People v. Washington, 121 Ill. App. 2d 174, 257 N.E.2d 190 (1st Dist. 1970); People v. Ramirez, 151 Ill. App. 3d 731, 502 N.E.2d 1237 (5th Dist. 1986)


III. B (4)


Accountability -- Mere Presence (Version 4)

Accountability -- Mere Presence (Version 4)


Mere presence of a defendant at the scene of the crime does not render him legally responsible for the offense.


Defense Instruction No.

Non-IPI

People v. Ruiz, 94 Ill. 2d 245, 447 N.E.2d 148 (1982)


III. B (5)


Accountability -- Mere Presence (Version 5)

Accountability -- Mere Presence (Version 5)


A defendant's presence at the scene of the crime, even when coupled with flight from the scene, is not enough to prove him legally responsible.

Defense Instruction No.

Non-IPI

People v. Lopez, 72 Ill. App. 3d 713, 391 N.E.2d 105 (1979)


III. B (6)


Accountability -- Mere Presence (Version 6)

Accountability -- Mere Presence (Version 6)


Consent to or knowledge of the commission of a crime is not enough to constitute aiding or abetting the commission of a crime.

Defense Instruction No.

Non-IPI

People v. Washington, 121 Ill. App. 2d 174, 257 N.E.2d 190 (1970)


III. B (7)


Accountability -- Mere Presence (Version 7)

Accountability -- Mere Presence (Version 7)


Mere presence at the commission of an alleged offense without any affirmative act of assisting, abetting, or encouraging the commission of the act is not sufficient to render someone accountable for the commission of the offense.

Defense Instruction No.

Non-IPI

People v. Shields, 6 Ill. 2d 200, 127 N.E.2d 440 (1955); People v. Wilson, 19 Ill. App. 3d 625, 312 N.E.2d 30 (1974); People v. Robinson, 59 Ill. 2d 184, 319 N.E.2d 772 (1975)







III. B (8)


Accountability -- Mere Presence (Version 8)

Accountability -- Mere Presence (Version 8)


The mere presence of the defendant at or in the vicinity of the scene of the crime does not make him legally responsible for the conduct of another. Even consent or knowledge by the defendant that a crime was being committed would not constitute aiding or abetting.

Defense Instruction No.

Non-IPI

People v. Tillman, 130 Ill. App. 2d 743, 265 N.E.2d 904 (1971); People v. Barnes, 311 Ill. 559, 143 N.E. 445 (1924); People v. Ramirez, 93 Ill. App. 2d 404, 236 N.E.2d 284 (1971)






III. B (9)


Accountability -- Mere Presence (Version 9)

Accountability -- Mere Presence (Version 9)


Presence at the scene of the crime, in the absence of other circumstances indicating a common design to do an unlawful act, does not establish accountability.

Defense Instruction No.

Non-IPI

In re Woods, 20 Ill. App. 3d 420, 299 N.E.2d 606 (1974).


III. C (1), (2), (3)


Accountability -- No Liability for "Accessory after the Fact"


(Three Versions)

Accountability -- No Liability for "Accessory after the Fact"


(Three Versions)


Cross-Reference: IPI Crim. 4th 5.03


In People v. Dennis, 181 Ill.2d 87, 101, 692 N.E.2d 325, 333  (1998), the Illinois Supreme Court held that “for purposes of accountability, the duration of the commission of an offense is defined by the elements of the offense.” In Dennis, the Supreme Court held that the trial court erred by instructing the jury, in response to their question, that they could find that the defendant’s aid during the escape from a completed armed robbery occurred during the commission of the armed robbery. Accord, People v. Shaw, 186 Ill.2d 301,324, 713 N.E.2d 1161, 1174 (1999)(defendant’s death sentence vacated and cause remanded where jury’s eligibility verdict was based on judge’s instruction that defendant could be accountable where he only aided during the escape phase).  The following three instructions tell the jury about the Dennis
principle.


III. C (1)


Accountability -- No Liability for "Accessory after the Fact"


(Version 1)

Accountability -- No Liability for "Accessory after the Fact"


(Version 1)


A person is not legally responsible for the conduct of another person when, after the commission of an offense, he knowingly solicits aid, aids, agrees to aid, attempts to aid or abets the other person in the concealment of the offense. The crime of _____ is complete when _______. 

Defense Instruction No.

Non-IPI

People v. Dennis, 181 Ill.2d 87, 101, 692 N.E.2d 325, 333  (1998);

People v. Owen, 32 Ill. App. 3d 893, 337 N.E.2d 60 (1975);

People v. Ramirez, 93 Ill. App. 2d 404, 236 N.E.2d 284 (1971)


III. C (2)


Accountability -- No Liability for "Accessory after the Fact"


(Version 2)

Accountability -- No Liability for "Accessory after the Fact"


(Version 2)


A person is not legally responsible for the conduct of another person when, after the commission of an offense, he knowingly solicits aid, aids, agrees to aid, attempts to aid or abets the other person. The crime of _____ is complete when _______. 

Defense Instruction No.

Non-IPI

People v. Dennis, 181 Ill.2d 87, 101, 692 N.E.2d 325, 333  (1998);

People v. Owen, 32 Ill. App. 3d 893, 337 N.E.2d 60 (1975);

People v. Ramirez, 93 Ill. App. 2d 404, 236 N.E.2d 284 (1971)


III. C (3)


Accountability -- No Liability for "Accessory after the Fact"


(Version 3)

Accountability -- No Liability for "Accessory after the Fact"


(Version 3)


Any acts of aiding, soliciting aid, agreeing to aid, attempting to aid or abetting the other person which occur after the commission of an offense do not make a person legally responsible for the conduct of the other person. The crime of _____ is complete when _______. 

Defense Instruction No.

Non-IPI

People v. Dennis, 181 Ill.2d 87, 101, 692 N.E.2d 325, 333  (1998);

People v. Owen, 32 Ill. App. 3d 893, 337 N.E.2d 60 (1975);

People v. Ramirez, 93 Ill. App. 2d 404, 236 N.E.2d 284 (1971)


III. C


Attempt -- Mere Preparation

Attempt -- Mere Preparation


Cross-Reference: IPI Crim. 4th 6.05, 6.05X


In People v. Smith, 148 Ill.2d 454, 462, 593 N.E.2d 533,  537  (1992), the Supreme Court reversed the defendant’s conviction for attempted armed robbery where the defendant, intending  to rob a certain jewelry store, armed himself, and set out for the store, but was unable to find it. The court held that the defendant did not come within “dangerous proximity of success,” and had therefore made no substantial step towards the armed robbery. This instruction attempts to capture this principle. 

Mere preparation to commit an offense does not constitute a "substantial step."


In order to find beyond a reasonable doubt that the defendant took a "substantial step" towards committing the intended crime you must find, beyond a reasonable doubt, that the defendant performed acts bringing him in dangerous proximity to success in carrying out the intended crime. 


[The defendant does not come within “dangerous proximity to success” if he has not selected a specific target or victim for the intended crime. ]

Defense Instruction No. 

Non-IPI

People v. Brown, 75 Ill. App. 3d 503, 394 N.E.2d 63 (1979);

People v. McElmore, 50 Ill. 2d 10, 276 N.E.2d 325 (1971);

People v. Ray, 3 Ill. App. 3d 517, 278 N.E 170 (3d Dist. 1972)

People v. Smith, 148 Ill. 2d 454, (1992)



III. D


Conspiracy -- Mere Association or Suspicion

Conspiracy -- Mere Association or Suspicion


Cross-Reference: IPI Crim. 4th 6.03


Conspiracy cannot be proved by mere suspicion or mere association.

Defense Instruction No.

Non-IPI

People v. McChristian, 18 Ill. App. 3d 87, 309 N.E.2d 388 (1st Dist. 1974).


III. E


Conspiracy -- Actual Agreement Between Two or More Persons

Conspiracy -- Actual Agreement Between Two or More Persons


Cross-Reference: IPI Crim. 4th 6.03


To prove a conspiracy beyond a reasonable doubt, the State must prove an actual agreement between the defendant and one or more persons. 

Defense Instruction No.

Non-IPI

People v. Foster, 99 Ill. 2d 48, 457 N.E.2d 405 (1983)


SECTION IV.


PARTICULAR OFFENSES

PARTICULAR OFFENSES


IV. A


Aggravated Battery -- Definition of Permanent Disability

Aggravated Battery -- Definition of Permanent Disability


Cross-Reference: IPI Crim. 4th 11.05


"Permanent disability" means an injury to a portion or part of the body which so disables that portion or part that it no longer serves the body in the same manner as it did before the injury.

Defense Instruction No.

Non-IPI

People v. Conley, 187 Ill. App. 3d 234, 543 N.E.2d 138 (1989)


IV. B


Armed Violence -- Definition of "Otherwise Armed"

Armed Violence -- Definition of "Otherwise Armed"


Cross-Reference: IPI Crim. 4th 11.51, 11.52


In order to find that the defendant was "otherwise armed" you must find, beyond a reasonable doubt, that at the time of the commission of the felony, the defendant had immediate access to or timely control over the weapon.

Defense Instruction No.

Non-IPI

People v. Condon, 148 Ill. 2d 96, 592 N.E.2d 951 (1992)


IV. C


Battery and Aggravated Battery -- Definition of Bodily Harm

Battery and Aggravated Battery -- Definition of Bodily Harm


Cross Reference: IPI Crim. 4th 11.05


The term "bodily harm" means some sort of physical pain or damage to the body, like lacerations, bruises or abrasions, whether temporary or permanent.


[The term "great bodily harm" means injury of a graver and more serious character than ordinary bodily harm.]

Defense Instruction No.

Non-IPI

People v. Mays, 91 Ill. 2d 251, 437 N.E.2d 633 (1982); People v. Costello, 95 Ill. App. 3d 680, 420 N.E.2d 592 (1981).


IV. D


Home Invasion -- Requirement of Actual Presence

Home Invasion -- Requirement of Actual Presence


Cross-Reference: IPI Crim. 4th 11.53


In People v. Petit, 101 Ill. 2d 309, 461 N.E.2d 991 (1984), the Illinois Supreme Court held that home-invasion statute requires the actual presence of one or more persons at the time of the defendant's entry. Constructive presence is not sufficient. This instruction might be useful where the evidence suggests that the defendant reasonably believed one or more persons were present, but was mistaken. 


In order to find the defendant guilty of home invasion, you must find that not only that the defendant knew or had reason to know one or more persons were present in the dwelling place at the time the defendant entered it, but also that one or more persons were actually present at time the defendant entered.

Defendant's Instruction No.

Non-IPI

People v. Petit, 101 Ill. 2d 309, 461 N.E.2d 991 (1984).

IV. E

Homicide (Second Degree Murder) -- Definition of Serious Provocation
IV. E

Homicide (Second Degree Murder) -- Definition of Serious Provocation


The IPI Crim. 4th does not contain a definition of the term "serious provocation," even though the case clearly delineates several categories thereof. In the Preface to IPI Crim. 3d, (pp. XI-XII) the late Professor Haddad noted that the trial lawyer should consider drafting Non-IPI instructions where 

"the instructions, even in the case of frequently charged offenses, do not reflect applicable judicial construction of a statute. Instruction 7.03A, for example, tracks statutory language in telling the jury about the sort of provocation that can reduce first degree murder to second degree murder. It does not say whether 'mutual combat' constitutes sufficient provocation, even though judicial decisions say that it does."

The following instruction includes all of the judicially recognized categories of serious provocation. 



Serious provocation means [substantial physical injury or assault][mutual quarrel or combat] [illegal arrest] [adultery with the defendant's spouse]. 


[Mere words or gestures are not serious provocation.]

Defense Instruction No.

Non-IPI

People v. Crews, 38 Ill. 2d 331, 231 N.E.2d 451 (1967)


IV. F


Possession with Intent to Deliver

Possession with Intent to Deliver


Cross-Reference: IPI Crim. 4th 17.17


In determining whether the state has proved that the defendant possessed a controlled substance with intent to deliver you may consider whether defendant possessed: (1) an amount of drugs large enough to distribute and in excess of any amount which could normally be intended for personal use, (2) different kinds of drugs, (3) paraphernalia used in the sale of manufacture of drugs, (4) an unusually a large amount of cash, and/or (5) weapons. You also may consider any other fact or circumstance which tends to show either that the defendant possessed a controlled substance with intent to deliver or that the defendant did not possess a controlled substance with intent to deliver.

Defense Instruction No.

Non-IPI

People v. Thomas, 261 Ill. App. 3d 366, ___ N.E.2d ___ (1st Dist. 1994)


IV. G


Possessory Offenses -- Mere Proximity

Possessory Offenses -- Mere Proximity




The mere proximity of the defendant to [a controlled substance][a weapon] is not sufficient to prove possession.

Defense Instruction No. 

Non-IPI

People v. Howard, 29 Ill. App. 3d 387, 330 N.E.2d 262 (4th Dist. 1975)


IV. H


Robbery -- Lack of Forcible Taking

Robbery -- Lack of Forcible Taking


Cross-Reference: IPI Crim. 4th 14.01


The simple taking or snatching of an object from a complainant, without any sensible or material violence to the complainant's person, is not sufficient to establish the "force" element of a robbery. 

Defense Instruction No.

Non-IPI

People v. Patton, 76 Ill. 2d 45, 389 N.E.2d 1174 (1979)


IV. I


Sex Offenses -- Definition of "Sex Organ"


Cross-Reference: IPI Crim. 4th 11.65D


A buttock is not a sex organ.

Defense Instruction No.

Non-IPI

People v. Nibbio, 180 Ill. App. 3d 513, 536 N.E.2d 113 (1989)



SECTION V


DEFENSES


 Cross Reference: IPI Crim. 4th sec. 24

Sex Offenses -- Definition of "Sex Organ"


Cross-Reference: IPI Crim. 4th 11.65D


A buttock is not a sex organ.

Defense Instruction No.

Non-IPI

People v. Nibbio, 180 Ill. App. 3d 513, 536 N.E.2d 113 (1989)



SECTION V


DEFENSES


 Cross Reference: IPI Crim. 4th sec. 24


V. A


Self-Defense and Defense of Others -- No Duty to Retreat

Self-Defense and Defense of Others -- No Duty to Retreat


Cross-Reference: IPI Crim. 4th 24-25.06, 24-25.06A


In People v. Hughes, 46 Ill. App. 3d 490, 360 N.E.2d 1363 (1977), the court held that the defendant's proffered instruction on the lack of a duty to retreat was properly refused because it did not include the phrase "one who is first assaulted." The court further stated however, that "one who is first assaulted has a right to stand his ground and has no duty to retreat before defending himself *** [S]uch has been the law in Illinois since 1902. *** Had defendant's instruction accurately stated the law, the trial court should have accepted the instruction." 360 N.E.2d at 1370.


Since this instruction was first drafted, the IPI has adopted a “no duty to retreat” instruction – which is IPI Crim. 4th 24-25.09X.


One who is first assaulted has a right to stand his ground and has no duty to retreat before defending himself.

Defense Instruction No.

Non-IPI

People v. Hughes, 46 Ill. App. 3d 490, 360 N.E.2d 1363 (1987)


V. B


Self-Defense and Defense of Others -- No Requirement that Aggressor be Armed

Self-Defense and Defense of Others -- No Requirement that Aggressor be Armed
 


Cross-Reference: IPI Crim. 4th 24-25.06, 24-25.06A


The aggressor need not be armed for the defendant to use deadly force and for such force to be justified.

Defense Instruction No.

Non-IPI

People v. Estes, 127 Ill. App. 3d 642, 469 N.E.2d 275 (1984)

People v. Brumbleloe, 240 N.E.2d 150 (1st Dist. 1968)


V. C


Self-Defense and Defense of Others -- No Requirement


that Defendant Suffer Mortal Wounds

Self-Defense and Defense of Others -- No Requirement


that Defendant Suffer Mortal Wounds


Cross-Reference: IPI Crim. 4th 24-25.06, 24-25.06A


The defense of justifiable use of deadly force against any attacker would be meaningless if the defendant was required to suffer mortal wounds before he could defend himself.

Defense Instruction No.  

Non-IPI

People v. Gossett, 115 Ill. App. 3d 655, 451 N.E.2d 280 (1983)


V. D


Self-Defense and Defense of Others -- Subjective Perception

Self-Defense and Defense of Others -- Subjective Perception


Cross-Reference: IPI Crim. 4th 24-25.06, 24-25.06A


It is defendant's perception of danger, not the actual peril, that is decisive, and defendant is not required to exercise "infallible judgment" in a brief period of time while under great stress and excitement.

Defense Instruction No.

Non-I.P.I.

People v. Tirrell, 87 Ill. App. 511, 408 N.E.2d 1202 (1980)


V. E


Self-Defense and Defense of Others: Mistaken Belief

Self-Defense and Defense of Others: Mistaken Belief

Cross-Reference: IPI Crim. 4th 24-25.06, 24-25.06A, 24-25.24, 24-25.24A 


A defendant has a right to protect himself even if he is mistaken and the danger is only apparent, if you, as a jury find that the defendant was under a reasonable belief that he was in imminent danger of great bodily harm or death.

Defense Instruction No.    

Non-IPI

People v. Brumbeloe, 240 N.E.2d 150 (1968)


V. F


Alibi Defense 


Cross-Reference: IPI Crim. 4th 24-25.05


The defendant has introduced evidence that at the time of the charged offense[s], he was not present at the place where the offense[s] [is] [are] alleged to have been committed. Evidence that a defendant was not present at the scene of the charged offense[s] is commonly known as evidence of "alibi." Even though the defendant has introduced this evidence, the defendant has no obligation to prove that his "alibi" is true. The burden of proving beyond a reasonable doubt that the charged offense was committed and that the defendant committed it remains on the state.    

Defense Instruction No.

Non-IPI


SECTION VI


DEATH PENALTY

Alibi Defense 


Cross-Reference: IPI Crim. 4th 24-25.05


The defendant has introduced evidence that at the time of the charged offense[s], he was not present at the place where the offense[s] [is] [are] alleged to have been committed. Evidence that a defendant was not present at the scene of the charged offense[s] is commonly known as evidence of "alibi." Even though the defendant has introduced this evidence, the defendant has no obligation to prove that his "alibi" is true. The burden of proving beyond a reasonable doubt that the charged offense was committed and that the defendant committed it remains on the state.    

Defense Instruction No.

Non-IPI


SECTION VI


DEATH PENALTY


At the time, this manual is being published the Illinois Supreme Court Committee on Pattern Jury Instructions in Criminal Cases, has not yet revised its death penalty instructions to take into account the changes in the death penalty statute wrought by Public Act  93-605,  effective  Nov. 19, 2003. The instructions which follow take into account the changes in the statutory formula for a death verdict and the two new statutory mitigators. These also contain a number of principles which were not recognized in the old instructions and which would be helpful to the jury.  
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V. F


Sympathy Based Upon Mitigating Factors

Sympathy Based Upon Mitigating Factors




You may consider feelings of sympathy or mercy if those feelings are based on the mitigating factors.

Defense Instruction No. 

Non-IPI

California v. Brown, 475 U.S. 1301, 106 S. Ct. 1367, 89 L. Ed. 2d 702 (1986)


V. G


Outcome of the Hearing

Outcome of the Hearing
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This instruction modifies IPI 7C.05 to reflect the new statutory formula, which asks the jury to decide whether death is the appropriate sentence, rather than whether there are no mitigating factors sufficient to preclude death. It also includes an explanation to the jury of the range of the sentence in a case where natural life imprisonment is not mandatory. 


Under the law, the defendant shall be sentenced to death if you, the jury, unanimously find that death is the appropriate sentence. 


 If one or more of the jurors are unable to find unanimously that death is the appropriate sentence, the court will impose a sentence of [a fixed term of imprisonment of not less than 20 years and not more than 60 years][a fixed term of not less than 60 years and no more than 100 years][natural life imprisonment, and no person serving a sentence of natural life imprisonment can be paroled or released, except through an order by the Governor for executive clemency].
 ADVANCE \d 5

There is no parole. The defendant must serve the entire sentence. The defendant is not eligible for good conduct credit. No person serving a fixed term of imprisonment for first degree murder can be paroled or released before the expiration of the fixed term, except through an order by the Governor for executive clemency. 

Defense Instruction No.

Non-IPI

720 ILCS 5/9-1(g)
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V. H


Specification of Non-Statutory Aggravating


and Mitigating Factors

Specification of Non-Statutory Aggravating


and Mitigating Factors

(For Cases Initiated or Tried after November 13, 2003)


The Illinois Supreme Court has repeatedly refused to require trial judges to instruct juries on non-statutory mitigating factors offered by the defendant, even though this practice is common both in federal death penalty trials and in certain other states. In its most definite statement of opposition, the Court said:

“While nothing we have previously said precludes a trial court from instructing on specific examples of nonstatutory mitigation, a requirement that the trial court charge every possible nonstatutory mitigating factor would be both unwieldy and unworkable. Under the Federal Constitution, mitigating factors include "any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death." (Lockett v. Ohio (1978), 438 U.S. 586, 604, 98 S.Ct. 2954, 2964-65, 57 L.Ed.2d 973, 990.) In other words, any circumstance which suggests that the death penalty would not serve the community's interest in deterrence or retribution is potentially mitigating. While the number of such possible mitigating factors is not infinite, it is certainly extremely large. Any listing of such factors which is presented to the jury will always be open to the objections that it is incomplete and that it will tend to mislead the jury into thinking that they must limit themselves to the factors actually listed. Rather than requiring court and counsel to present the jury with a detailed laundry list of nonstatutory mitigation, we think it better to allow the court to instruct only on specific instances of statutory mitigation, while instructing the jury that they may consider any other nonstatutory mitigating

factor.”.


People v. Spreitzer, 123 Ill.2d 1, 41, 525 N.E.2d 30, 46-47 (1988).


The court has never said, however, that the trial court lacks all discretion to instruct on nonstatutory mitigation.

In deciding whether the defendant should be sentenced to death, you should consider all the aggravating factors supported by the evidence and all the mitigating factors supported by the evidence.


Aggravating factors are reasons why the defendant should be sentenced to death. Mitigating factors are reasons why the defendant should not be sentenced to death.


Aggravating factors include:


[insert any aggravating factor or factors found by the jury at the first stage of the death penalty hearing];


the facts and circumstances of the offense;


[defendant's commission of other offenses;]


[defendant has a bad record in prison or in jail;]

     any other reason supported by the evidence why the defendant  should be sentenced to death.


Mitigating factors include:


[(Any or all of the following) (The following)] if supported by the evidence:


[insert any applicable statutory mitigating factor]

 
[The defendant came from a broken home;]


[The defendant's parent(s) or loved one died when defendant 
was young;]


[The defendant was physically abused;]


[The defendant was neglected by his parents;]


[The defendant lived in poverty;]


[The defendant did good deeds;]


[The defendant (is) (was) an alcoholic;]


[The defendant was high on alcohol at the time of the offense.]


[The defendant [uses] [used] drugs.


[The defendant was high on drugs at the time of the offense.]


[The defendant has a good prison or jail record.]


[The defendant is religious.]


[The defendant has a mental illness.]


[The defendant is mentally retarded.]


[The defendant has organic brain damage.]


[The defendant is (young) (old).]


[A sentence of natural life without the possibility of parole is the only alternative to the death penalty.]


[The defendant (is) (was) kind to others.]


[The defendant has a good work record.]


[The defendant was in an armed service.]


[The defendant has a good school record.]


[The defendant is artistic.]


[The defendant successfully completed probation or supervision.]


[Defendant's conduct was the result of circumstances unlikely to recur.]


[A sentence of death would be disproportionate to the crime.]


[The defendant's co-defendants did not get death.]


[There is a lingering (or residual) doubt about the defendant's guilt.]


[The defendant has expressed remorse for the crime.]


[The defendant (pled guilty) (admits guilt).]


[The defendant turned himself in.]


[The defendant has a "doormat" personality.]


[The defendant has a good record until recently.]


[The defendant has scientific achievements.]


[The defendant's conduct was induced or facilitated by another.]


and


Any other reason supported by the evidence why the defendant should not be sentenced to death.


If you unanimously find from your consideration of all the evidence that death is the appropriate sentence then you should sign the verdict requiring the court to sentence the defendant to death.


If one or more jurors are unable to find from consideration of all the evidence that detath is the appropriate sentence, then all the jurors should sign the verdict requiring the court to impose a sentence [(other than death) (of natural life imprisonment)].

Defense Instruction No.

Non-IPI


V. I


Jury's Consideration of Aggravating and Mitigating Factors --


IPI modified with Mills Instruction

Jury's Consideration of Aggravating and Mitigating Factors --


IPI modified with Mills Instruction

(For Cases Initiated or Tried after November 13, 2003)


The following instruction modifies the current IPI Instruction 7C.06 to conform to the new statute and to incorporate the principle of the United States Supreme Court decisions in Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988), and McCoy v. North Carolina, 494 U.S. 433, 110 S.Ct. 1227, 108 L.Ed.2d 369 (1990). Mills and McCoy hold that jurors in a capital case must be sufficiently informed that they do not have to reach unanimous agreement on the existence of any mitigating factor or factors in order to spare the defendant’s life. In other words, any one juror is entitled to vote against death, based upon his or her own determination that a mitigating factor exists, even if all eleven other jurors disagree.


Although Illinois courts have twice held that a judge has discretion to deny this instruction, see People v. Hope, 168 Ill.2d 1, 45, 658 N.E.2d 391, 411 (1995) and  People v. Miller, 173 Ill.2d 167, 198, 670 N.E.2d 721, 736 (1996),  you can make a strong argument that, under the new statute, this instruction is required. The jury instructions under the old law provided that all of the jurors had to sign a verdict form which stated that the jury did not unanimously find that there were “no mitigating factors sufficient to preclude death.” In Hope, the Illinois Supreme Court determined that this verdict form, when combined with defense counsel’s reference to unanimity, sufficiently informed the jurors that did not have to reach unanimous agreement on the existence of any mitigating factor or factors “sufficient to preclude death.” The court therefore held that the trial judge did not err by refusing  a defense instruction which explicitly told the jury that  "a juror may consider as evidence any mitigating factor even though all of the other jurors do not believe that the mitigating factor exists." Similarly, in People Miller, 173 Ill.2d 167, 198, 670 N.E.2d 721, 736 (1996)  where essentially the same issue was raised, and defense counsel made the same reference to the unanimity requirement, the court concluded that the trial court “acted within its discretion and did not err” by refusing the defendant's request for an instruction on the lack of a unanimity requirement in finding mitigating factors. 


The importance of the “no mitigating factors sufficient” verdict form to the decisions in Hope and Miller is underlined by the Seventh Circuit’s reversal of a death sentence for violation of Mills in Kubat v. Thieret, 867 F.2d 351, 373 (7th Cir. 1989). In Kubat, the court found that the jury instructions were constitutionally impermissible, and defense counsel was ineffective for failing to object to them. The key errors in the jury instructions consisted of statements telling the jury that they if they unanimously concluded that there were mitigating factors sufficient to preclude, they should sign the appropriate verdict form, and a sentence implying that they had to “agree” on their verdict. 867 F.2d at 369-70. The verdict forms properly gave the jury the choice between saying that they “could not unanimously conclude” that the death penalty “should be imposed,” and that they did “unanimously conclude”  that death “should be imposed.” The verdict forms, however, contained no reference to “mitigating factors sufficient to preclude.” Under these circumstances, the Seventh Circuit found that the instructions, taken as a whole, failed adequately to inform the jury as to the Mills principles, and reversed. 867 F.2d at 374.


However, under the new statute, the jury is no longer required to find no mitigating factors sufficient to preclude death; instead the jury must either: (1) find, unanimously, that death is appropriate, or (2) find that one or more jurors do not find that death is appropriate. This is essentially the equivalent of the inadequate verdict forms reviewed in Kubat, which gave the jury a choice between agreeing, or failing to agree, that death “should” be imposed, without mentioning mitigating factors at all. Under these circumstances, you can argue that a jury verdict form which only reflects the jury’s determination that they are not unanimous in determining that death is appropriate does not sufficiently inform an individual juror that he or she does not have to agree with the other jurors on the existence of any mitigating factor. Therefore, you may argue  the new instructions should explicitly tell the jurors that they do not need to reach agreement on the existence or importance of any mitigating factor. 

V. J


Jury's Consideration of Aggravating and Mitigating Factors --


IPI modified with Kuntu Instruction

(For Cases Initiated or Tried after November 13, 2003)


The following instruction modifies the current IPI Instruction 7C.06 to conform to the new statute and to incorporate the principle of the Illinois Supreme Court’s decision in People v. Kuntu, 196 Ill.2d 105, 140, 752 N.E.2d 380, 400-03, 256 (2001). In Kuntu, one of the Illinois Supreme Court’s last decisions in a capital case before Governor Ryan’s grant of mass clemency, the Illinois Supreme Court reversed a defendant’s death sentence because of the prosecution’s argument that a statutory mitigating factor, listed in the jury’s instructions, could be considered aggravating, rather than mitigating. The court held, explicitly, that “neither this court nor a trial prosecutor has the authority to change the legislative scheme and convert a fact that the legislature has determined to weigh in favor of not sentencing a defendant to death into a fact that weighs in favor of sentencing a defendant to death.” 196 Ill. 2d at 142. The Court has not yet had an opportunity to decide whether a judge is required or has discretion to instruct juries in accordance with this principle.  


In Kuntu, the defendant had no prior criminal record, and the jury was instructed, consistent with the statute, that they could consider his lack of a significant criminal history as mitigating. See720 ILCS 5/9- 1(c)(1) (West 1994). However, in response to defense counsel’s argument that this lack was a mitigating factor, the prosecutor argued that the factor was aggravating, because it showed that the defendant knew the difference between “right and wrong” and between “good and evil.” The Supreme Court held that these remarks were error, and reversed. 


The Court’s opinion underscores the fine line between a permissible and an impermissible argument with respect to a statutory mitigating factor, and the need to educate jurors as to just where the line is:

“Thus, the legislature has determined that, if a defendant lacks a criminal history, that is a fact that weighs in favor of a defendant's not being sentenced to death. This does not mean that, if the factor exists, the defendant should not be sentenced to death. The sentencer is vested with the discretion to determine what weight to assign that fact and may, if it chooses, place little or no weight on that factor. However, neither this court nor a trial prosecutor has the authority to change the legislative scheme and convert a fact that the legislature has determined to weigh in favor of not sentencing a defendant to death into a fact that weighs in favor of sentencing a defendant to death.


“This does not mean that other legitimate inferences cannot be drawn from the same fact. We have previously recognized that the State may argue that a defendant's evidence of a mitigating factor does not fit within the statutory definition of that factor and, therefore, the jury may consider that factor as aggravating rather than mitigating. See People v. Macri, 185 Ill.2d 1, 66-67, 235 Ill.Dec. 589, 705 N.E.2d 772 (1998); People v. McNeal, 175 Ill.2d 335, 368, 222 Ill.Dec. 307, 677 N.E.2d 841 (1997). Moreover, this court has held that, when the defendant presents nonstatutory mitigating factors, the State need not agree with the defendant's characterization of the factors as mitigating and may even argue that the factors are aggravating. See People v. Hudson, 157 Ill.2d 401, 454, 193 Ill.Dec. 128, 626 N.E.2d 161 (1993); People v. Page, 155 Ill.2d 232, 279, 185 Ill.Dec. 475, 614 N.E.2d 1160 (1993). We cannot countenance, however, an argument that admits that the facts meet the statutory definition of a mitigating factor, but argues that, regardless of this legislative determination, the jury should consider the factor to be aggravating.”

196 Ill. 2d at 140-41.

In Kuntu itself, for example, the dissent argued that the prosecutor was simply using the defendant’s lack of prior criminal history as a factor which militated against his assertion that he suffered from a diminished mental capacity, which under the old law was not a statutory mitigating factor. This might have been a permissible argument. The majority concluded, however, that a fair reading of the prosecutor’s argument was that it did not matter if the legislature had designated lack of prior criminal history as a mitigating factor; even though the factor existed, the jury should consider it a reason for death. 


In arguing for the instruction, you may want to point out that  the problem identified in Kuntu may well be exacerbated by the legislature’s addition of two new statutory mitigating factors. Under the new law, the legislature has determined that a “background [which] includes a history of extreme emotional or physical abuse, ” and a “reduced mental capacity,” are statutory mitigators. 720 ILCS 5/9-1(c)(6), (c)(7). Prior to the new law, prosecutors were free to argue, and sentencers were free to conclude, that these factors, even if proved by the defense, were aggravating rather than mitigating. See, e.g  People v. Ballard, 206 Ill.2d 151, 190, 794 N.E.2d 788, 813 (2002) (“troubled childhood”); People v. Hudson, 157 Ill.2d 401, 454, 626 N.E.2d 161, 184 (1993) (“turbulent family life” and “abused childhood”); People v. Madej, 177 Ill.2d 116, 140, 685 N.E.2d 908, 920 (1997)(“somewhat troubled childhood” and “neurological impairments”). Under the new statute prosecutors are no longer free to argue that a history of extreme emotional or physical abuse or a reduced mental capacity, even if proved, are aggravating. 


Therefore, you could argue that instructing the jury that listed or statutory factors, if proven, must be considered as reasons to give life rather than death would prevent juries from misinterpreting the prosecutor’s legitimate arguments with respect to mitigating factors and would help to prevent reversals on appeal. With proper instructions given to the jury, a prosecutor would remain free to argue either that there was insufficient evidence to support a mitigating factor, or that the mitigating factor, even if proved, did not require the jury to vote for life. And with the jurors clearly instructed, defendants could not plausibly argue that these legitimate arguments misled.

In deciding whether the defendant should be sentenced to death, you should consider all the aggravating factors supported by the evidence and all the mitigating factors supported by the evidence.

Aggravating factors are reasons why the defendant should be sentenced to death. Mitigating factors are reasons why the defendant should not be sentenced to death.

Aggravating factors include:

First: ____________________________________________________________________ (Insert any statutory aggravating factor or factors found by the jury at the first stage

of the death penalty hearing)

Second: Any other reason supported by the evidence why the defendant should be sentenced to death.

Where there is evidence of an aggravating factor, the fact that such aggravating factor is not a factor specifically listed in these instructions does not preclude your consideration of the evidence.

Mitigating factors include:

First: [(Any or all of the following) (The following)] if supported by the evidence:

The defendant has no significant history of prior criminal activity.

The murder was committed while the defendant was under the influence of an extreme mental or emotional disturbance, although not such as to constitute a defense to the prosecution.

The murdered person was a participant in the defendant's homicidal conduct or consented to the homicidal act.

The defendant acted under the compulsion of threat or menace of the imminent infliction of death or great bodily harm.

The defendant was not personally present during the commission of the act or acts causing death.

The defendant's background includes a history of extreme emotional or physical abuse;

The defendant suffers from a reduced mental capacity.
 ADVANCE \d 5The defendant may be rehabilitated or restored to useful citizenship.

Second: Any other reason supported by the evidence why the defendant should not be sentenced to death.

Where there is evidence of a mitigating factor, the fact that such mitigating factor is not a factor specifically listed in these instructions does not preclude your consideration of the evidence.

If any one of you finds that a mitigating factor listed in this instructions is supported by the evidence, you must treat that mitigating factor as a reason why the defendant should not be sentenced to death. You may not treat that listed mitigating factor as a reason why the defendant should be sentenced to death. 

If you, the jury, unanimously find from your consideration of all the evidence that death is the  appropriate sentence then you should all sign the verdict requiring the court to sentence the defendant to death.

If one or more jurors are unable to find that death is the appropriate sentence, you should all sign the verdict form requiring the court to impose a  sentence [(other than death) 

(of natural life imprisonment)].

Defense Instruction No.

Non-IPI

People v. Kuntu, 196 Ill.2d 105, 140, 752 N.E.2d 380, 400-03, 256 (2001)


V. J


Jury's Consideration of Aggravating and Mitigating Factors --


Evidence is in Equipoise

Jury's Consideration of Aggravating and Mitigating Factors --


Evidence is in Equipoise


In State v. Marsh, 278 Kan. 520, 535, 102 P.3d 445, 458 (2004), the Kansas Supreme Court struck down the Kansas death penalty statute on the ground that, literally interpreted, it required the jury to give the defendant death unless mitigating factors outweighed aggravating factors. The Court held that the statute violated the Eight Amendment because “fundamental fairness requires that a 'tie goes to the defendant' when life or death is at issue.”   The new Illinois statute says that the jury is to determine whether death is the appropriate sentence after “weighing aggravating and mitigating factors.” It is not clear what, in this context, “weighing” means — whether it is simply a synonym for “considering,” or indicates some kind of balancing process. The following instruction would make clear to the jury that in the event of a “tie” on the question of whether death is appropriate, the defendant lives.

If one or more jurors are not persuaded either that death is the appropriate sentence or that death is not the appropriate sentence, then all jurors should sign the verdict form directing the court to sentence defendant to [imprisonment][natural life imprisonment].

Defense Instruction No.

Non-IPI

State v. Marsh, 278 Kan. 520, 535, 102 P.3d 445, 458 (2004)


V. K


Defendant's Background and Facts of Offense


as a Mitigating Factor

Defendant's Background and Facts of Offense


as a Mitigating Factor


You may consider as a mitigating factor the defendant's background and the facts surrounding the offense even though this mitigating factor is not specifically listed in these instructions.

Defense Instruction No.

Non-IPI


V. L


Non-Statutory Mitigation Entitled to Same Weight as


Statutory Mitigation

Non-Statutory Mitigation Entitled to Same Weight as


Statutory Mitigation


You should not give less weight to a mitigating factor merely because it is not specifically listed in these instructions.

Defense Instruction No.

Non-IPI


V. N


Only One Vote Needed for Verdict of No-Death

Only One Vote Needed for Verdict of No-Death


If one or more of you believe that the death penalty is not the appropriate sentence,  then sign the appropriate verdict form.

Defense Instruction No.

Non-IPI
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